Prrcosorry & Pustic Pouicy Quarterey

_@@ The Institute for Philosophy and Public Policy @/@_
School of Public Policy ¢ University of Maryland

About Altruism

When people act to aid others, they get something in return—at the very least, the satisfaction of having
their desire to help fulfilled. Some conclude from this and other puzzles about motivation that people
always act simply to benefit themselves. But this is an error: there is altruism in the world, although it is
often inextricably linked with the well-being of the agent who does good.

Judith Lichtenberg ... ... ... 2

Pushing Drugs or Pushing the Envelope: The Prosecution of Doctors in

Connection with Over-Prescribing of Opium-Based Drugs

When a doctor writes prescriptions in his office, following consultation with a patient, and receives no
compensation other than the normal fee for service, can this still be drug trafficking? Recent court
judgments have emphatically held that it can, but in so doing courts wrongly impose criminal liability
on doctors for trusting patients.

Deborah Hellman . .. ... 7

Public Policy and Residential Segregation:
A Critique of Iris Young's Strategy of Differentiated Solidarity

Although Iris Young assesses correctly the consequences of residential segregation, her evaluation of its
causes is incomplete.

Chris M. Herbst . ..o e 13

Enlightenment Thinking Could Bring Health Care for All Americans

Looking to the founding precepts of our nation, inspired by Enlightenment thinking, will do more to
guide us in finding a way to finally provide basic health care services for all than trying to predict the
vagaries of our political parties and their leaders.

Stephen F.Gambescia .............. ... ... . 19

Volume 28, Number 1/2 (Winter/Spring 2008)




Philosophy & Public Policy Quarterly

About Altruism

Judith Lichtenberg

here are two main things we want to know about
altruistic behavior. First, does it exist? Second, if so,
how can we produce more of it?

The second question is practical. Although altruism
does not guarantee desirable results—suicide bombers
may be as selfless as anyone you can find—what we
might call constructive altruism could alleviate a lot of
suffering. If we knew how to get people to care less
about Number One and more about others, the world
might become a less nasty place.

The first question, by contrast, is abstract and theo-
retical. It usually gets asked by philosophers, scientists,
undergraduates, and others pondering the essential
nature of human action. They want to know whether
people ever act in a way that is genuinely selfless, or
whether instead human motives are always egoistic—
aimed at the agent’s own good. This is the question on
which I shall focus in this essay, since unless we can
answer it, we never get to the second question.

Who would doubt the existence of altruism? Two
recent news stories seem to prove it. Just after the new
year, Wesley Autrey, a man standing with his two
young daughters on a New York City subway plat-
form, jumped down onto the tracks as a train was

It may seem that when people act to aid others
they get something in return—at the very least,
the satisfaction of having their desire to help
fulfilled. From there some conclude that
achieving their own satisfaction is always
people’s dominant motive.

approaching to save another man who had suffered a
seizure and fallen. (Autrey succeeded, and neither man
was hurt.) In April, an engineering professor, Liviu
Librescu, blocked the door to his classroom so his stu-
dents could escape the bullets of Seung-Hui Cho, the
Virginia Tech student who killed thirty-two of his
classmates. The students were able to jump to safety
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from the classroom window. Professor Librescu was
less fortunate, and died from Cho’s gunshots.

If these acts aren’t altruistic, you may say, then what
in the world could altruism be? What could people
possibly mean when they doubt that altruism exists?

Anyone who has considered these questions knows
that doubting altruism is easy. Yes, it's undeniable that
people sometimes act in a way that benefits others,
and that they may do so at what appears to be signifi-
cant cost to themselves. Yet it may seem that when
people act to aid others they get something in return—
at the very least, the satisfaction of having their desire
to help fulfilled. From there some conclude that
achieving their own satisfaction is always people’s
dominant motive. Genuine altruism, it seems to fol-
low, is an illusion. To those caught in its web the logic
of these steps may seem inexorable.

Biological Altruism

Philosophers and undergraduates are not the only
ones to ask how altruism is possible. Evolutionary the-
ory also makes the question compelling. At first glance
it appears that evolution has no place for altruism,
since organisms who put others’ interests above their
own would not survive to reproduce their kind. This is
the crude but popular picture of evolution as “survival
of the fittest.” Yet we seem to observe examples of
altruism in nature, and evolutionary theory must
explain how they are possible.

Three accounts of altruism have been proposed. One
is reciprocal altruism, first described by William Trivers
in 1971. Reciprocal altruism elevates “I scratch your
back, you scratch mine” to a theory. Organisms some-
times sacrifice their good to the good of others, but
they do so, according to this view, in the expectation
that the favor will be returned. Reciprocal altruism
requires that organisms interact more than once and
that they are capable of recognizing each other, other-
wise returning the favor would be impossible.
Examples of reciprocal altruism include vampire bats
who donate blood, by regurgitation, to others of their
group who fail to feed on a given night (since vampire
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bats die if they go without food for more than a few
days).

A second theory of biological altruism is kin selection,
also known as inclusive fitness. Where reciprocal altru-
ism focuses on the individual organism as the unit of
selection, kin selection centers on the gene. This is the
famous “selfish gene” theory made popular by
Richard Dawkins, although the idea was developed
originally by William Hamilton in 1964. On this view,
an individual who behaves altruistically to others shar-
ing its genes will tend to reproduce those genes; the
likelihood that the genes will be passed on depends on
how closely related the individuals are. Parents share
half their genes with offspring; likewise among sib-
lings; first cousins share an eighth. The theory is sup-
ported by the observation that individuals tend to
behave altruistically toward close kin.

The third evolutionary approach departs both from
reciprocal altruism’s focus on the individual organism
and kin selection’s focus on the gene. Group selection
takes groups of organisms as the evolutionary unit.
The idea is that groups containing altruists possess
survival advantages against groups that do not. A clan
in which members work for the good of all rather than
their individual good will prosper against enemies.
The weakness in this view is that groups of altruists
seem to be subject to “subversion from within,” as
Dawkins calls it. “Free riders” who behave selfishly
will possess advantages within the group, and altru-
ists, it appears, will eventually die out. Although
Darwin himself first proposed group selection, it even-
tually fell out of favor among evolutionary theorists.
Elliot Sober and David Sloan Wilson have recently
revived it, but it remains controversial.

What Does Biological Altruism Have to Do
with Altruism?

Although contemporary discussions of altruism
quickly turn to evolutionary explanations, the connec-
tion between the latter and the commonsense meaning
of altruism as we apply it to humans is questionable. A
look at reciprocal altruism reveals one reason why. If a
person acts to benefit another in the expectation that
the favor will be returned, the natural response is:
“That’s not altruism!” Genuine altruism, we think,
requires a person to sacrifice her own interests for
another without consideration of personal gain.
Calculating what'’s in it for me is the very opposite of
what we have in mind. Reciprocal altruism seems at
best to amount to enlightened self-interest.

But there is a further reason why evolutionary altru-
ism does not amount to altruism in the ordinary mean-
ing of the term. When we ask whether people have
acted altruistically, we are interested in their motives or
intentions: we want to know whether they intended to

benefit another person (recognizing the cost to them-
selves) or whether their motive was to benefit another
(without regard to gain for themselves). Whether peo-
ple act altruistically, then, depends on their psycholog-
ical state, on what is going on or not going on in their
mind when they act.

Biological altruism, on the other hand, is defined in
terms of “reproductive fitness”: an organism behaves
altruistically when it tends to increase another organ-
ism’s ability to survive and reproduce while decreas-
ing its own. Biological altruism implies nothing about
mental states; birds and bats and even bees are capable
of it. As Sober and Wilson put it, “An organism need
not have a mind for it to be an evolutionary altruist.”

So in a certain sense evolutionary and psychological
altruism have nothing to do with each other, since the
everyday, psychological variety has everything to do
with motives and the evolutionary variety has nothing
to do with them. Indeed, as Samir Okasha notes, think-
ing of most biological organisms as selfish is just as
wrong-headed as thinking of them as altruistic: selfish-
ness, like altruism, is about motives and intentions.

Of course, biological and psychological altruism can
go together: a person who intentionally sacrifices her
interests for another will, other things being equal,

If a person acts to benefit another in the
expectation that the favor will be returned, the
natural response is: “That’s not altruism!”

decrease her reproductive fitness. If she sacrifices her
life, her genes will not be carried on (unless she sacri-
fices her life for a close relative, as kin selection
observes). Still, the existence of evolutionary altruism
is not sufficient for psychological altruism, our com-
monsense understanding of the concept, which has to
do with motives and intentions. Nor is evolutionary
altruism necessary for psychological altruism. Behavior
is not determined solely by genes and evolution; envi-
ronment, culture, and choice also play a role. Even if
we found no examples of evolutionary altruism, psy-
chological altruism would still be possible.

It’s worth noting an ironic twist in the relationship
between biological and psychological altruism. Kin
selection and group selection, two of the evolutionary
accounts of biological altruism, have a dark side in
terms of our usual understanding of unselfish behav-
ior. Individuals who favor their genetic relatives, mem-
bers of their own group, or others similar to them lack
these inclinations toward those who are not so con-
nected. Altruism, from this point of view, is relative,
and correlates with the division between in-groups
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and out-groups. If our hope is that altruism can
enlarge empathy for other human beings and lessen
hostility or indifference, the biological account may be
disappointing, because it implies an “us” and a
“them.” Still, biology is only part of the story.

Understanding Psychological Altruism

Our question is whether people ever act altruistically,
in the ordinary, psychological sense of that term.
According to egoism, people never intentionally act to
benefit others except to obtain some good for them-
selves. Altruism is the denial of egoism, so if ever in
the history of the world one person acted intentionally
to benefit another, but not as a means to his own well-
being, egoism would be refuted. In this sense altruism
is a very weak doctrine: by itself it says nothing about
the extent of selfless behavior; it asserts only that there
is at least a little bit of it in the world.

Egoism possesses a powerful lure over our thinking,
which has, I believe, two sources. One is logical: it
derives from philosophical puzzles and difficulties
encountered in thinking about these questions. The
other is psychological: it rests on thinking about our
own motives and intentions.

Consider first the psychological. One reason people
feel pushed to deny that altruism exists is that, looking
inward, they doubt the purity of their own motives.
We know that even when we appear to act altruisti-

We know that we are not as selfless as we
would like to be or even as we might appear.

cally, other reasons for our behavior can sometimes be
unearthed: the prospect of a future favor, the boost to
our reputation, or simply the good feeling that comes
from appearing to act unselfishly. As Kant and Freud
observed, people’s true motives may be hidden, even
(or perhaps especially) from themselves: even if we
think we are acting solely to further another person’s
good, that might not be the real reason. Perhaps there
is no single “real reason”—actions can have multiple
motives. To decide whether an altruistic motive is
dominant or decisive requires a counterfactual test:
would you still have performed the action had you not
benefited in some way? But even if the question is the-
oretically answerable, we are rarely if ever in a position
to answer it.

So the lure of egoism as a theory of human action is
partly explained, I believe, by a certain wisdom,
humility, or skepticism people have about their own or
others” motives. We know that we are not as selfless as
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we would like to be or even as we might appear. But
there is also a less flattering reason for our attraction to
egoism: it provides a convenient excuse for selfish
behavior. If “everybody is like that”—if everybody
must be like that—we need not feel guilty about our
own self-interested behavior or try to change it.

But although these observations give us reason to be
cautious in attributing altruistic motives to ourselves
or others, they do not license the conclusion that no
one ever acts altruistically. Generally that inference is
aided and abetted by consideration of some logical
puzzles surrounding altruism and egoism.

A central enticement of egoism is that it seems
impossible to disprove. No matter how altruistic a per-
son appears to be—take Mr. Autrey or Professor
Librescu or your favorite do-gooder as an example—it
is possible to conceive of their motive in egoistic terms.
If Mr. Autrey had ignored the man on the tracks, he
would have suffered such guilt or remorse that risking
his life was worth avoiding that pain. The person who

Although these observations give us reason to
be cautious in attributing altruistic motives to
ourselves or others, they do not license the
conclusion that no one ever acts altruistically.

gives up a comfortable life to care for AIDS patients in
a remote and hard place does what she wants to do,
and therefore gets satisfaction from what appears to be
self-sacrifice. So, it appears, altruism is simply self-
interest of a subtle kind.

The impossibility of disproving egoism may sound
like a virtue, but, as students of the philosophy of sci-
ence know, it’s really a fatal drawback. An empirical
theory that purports to tell us something about the
world—such as egoism, which claims to describe the
nature of human motivation—should be falsifiable.
Not false, of course, but capable of being tested and
thus proved false. If no state of affairs is incompatible
with egoism, then it does not really tell us anything
distinctive about how things are.

Is egoism unfalsifiable? It’s not clear. Daniel Batson
and his colleagues attempted to test egoism through a
number of complex experiments. One experiment con-
sidered a common version of egoism, what Batson
calls the “aversive-arousal reduction hypothesis.” This
is the idea that observing someone in need of help is
unpleasant and causes people to attempt to reduce the
unpleasantness, for example by helping. The alterna-
tive explanation Batson calls the “empathy-altruism
hypothesis,” which says that a person’s motive in
helping is ultimately to relieve the other’s distress, not
one’s own. In the experiment, subjects viewed a video-
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tape of a woman (“Elaine”) who they believed was
receiving painful electric shocks. After witnessing two
shocks, the subjects were told they could substitute for
Elaine—receiving the shocks themselves. Subjects in
the “easy-escape” treatment had been told at the outset
that they could quit the experiment after witnessing
two shocks; those in the “difficult-escape” treatment
were told they would have to watch Elaine endure ten
shocks. Subjects also varied in how much empathy
they felt for Elaine; on the assumption that empathy
increases when we identify with another person, the
experimenters manipulated the amount of empathy by
leading subjects to believe they had a lot, or not very
much, in common with her.

The altruistic hypothesis predicts that high-empathy
subjects—the people who at least appear to be altruis-
tic—will be more likely to agree to take the shocks for
Elaine than low-empathy subjects when escape is easy;
egoism predicts that when escape is easy even high-
empathy subjects will choose to exit, thereby avoiding
the aversive feelings produced by seeing Elaine receive
shocks. The results of the experiment confirmed the
altruistic hypothesis, but they do not disprove egoism.
Perhaps high-empathy subjects realized they would
experience guilt or unpleasant memories of the shock
victim afterwards and chose not to escape for that rea-
son. Batson and his colleagues devised an experiment
to test this version of egoism as well. Its results also
disconfirmed egoism, but again further egoistic
accounts can be given to explain the results. Batson
and his colleagues tested several versions and all were
found wanting.

As Sober and Wilson note, this does not prove that
other versions of egoism will also fail. Because sophis-
ticated forms of egoism appeal to the internal rewards
of helping others—rather that simply money, say—it’s
always possible that a more subtle psychological
reward lurks that the experiments have not detected.
This possibility will strike many as far-fetched and
confirm suspicions that egoism is unfalsifiable; never-
theless it permits those attracted to egoism to hang on
to their convictions.

The Objects of Our Desires

Another reason the debate between altruism and ego-
ism is hard to resolve has to do with ambiguity in the
concepts of desire and the satisfaction of desire. If peo-
ple possess altruistic motives, then they sometimes act
to benefit others without the prospect of benefit to
themselves. Another way to put the point is that they
desire the good of others ultimately or intrinsically or
for its own sake—not simply as a means to their own
satisfaction. Suppose I desire that another person in
danger not die, and act accordingly to save his life. If
my action is successful, my desire will be satisfied. It

does not follow, however, that I will be satisfied—since
my desire would be satisfied even if I myself died in
the attempt to save the other person’s life. As Sober
and Wilson argue, the fact that a person’s desire is sat-
isfied tells us nothing about any effect on her mental
state or personal well-being.

On the other hand, when one of my desires is satis-
fied I normally experience a certain degree of satisfac-
tion. (Not always: a person may be perverse in the
sense that the satisfaction of a desire brings no satisfac-
tion to him.) In that case, the satisfaction of even an
apparently altruistic desire will bring the agent some
sense of well-being. We normally feel good when we
do good. But it does not follow that we do good only in
order to feel good. Indeed, it seems plausible that if we
did not desire the good of others for its own sake then
attaining it would not in fact make us feel good.

Interestingly, Sober and Wilson argue that having
altruistic desires or motives could in fact be advanta-
geous from an evolutionary perspective. (Charles
Darwin himself suggested such a view in The Descent
of Man.) Evolutionary theory would predict that peo-
ple have desires and motives that enhance their repro-
ductive fitness. The desire to take care of one’s children

Altruistic and self-interested motives might
coexist—so tightly as to be difficult
to pry apart. . ..

fits this description. If human beings are egoists, then
they are wired to feel good when they take care of their
children, and ultimately that’s why they do it. If, on the
other hand, parents have altruistic desires for their
children’s welfare, then when they see that their chil-
dren need help they will be directly motivated to act,
without consideration of their own well-being.
Altruism is a more reliable and efficient mechanism for
getting parents to take care of their children, because
egoism requires a further step: the belief that helping
one’s children will produce pleasure or avoid pain for
oneself.

If humans possessed both altruistic and egoistic
motives to help their children, that would further
increase their reproductive fitness. We shall see that the
idea that altruistic and self-interested motives might
coexist—so tightly as to be difficult to pry apart—is
plausible for other reasons as well.

Altruism and Self-interest Intertwined

Common sense tells us that some people are more
altruistic than others. The point is not limited to the
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realm of saints and heroes. In everyday life people
vary in their propensities to benefit others; we judge
them accordingly. Egoism’s claim that these differ-
ences are illusory—that deep down, everybody acts
only to further their own interests—contradicts our
observations and deep-seated human practices of
moral evaluation.

At the same time, we may notice that many people
whose habits lie at the more altruistic end of the spec-
trum seem not to suffer more or flourish less than
those who are more self-interested. Often they may be
more content or fulfilled. Some will find this judgment
surprising. Don’t nice guys finish last? Don’t we all
know people who routinely sacrifice their own inter-
ests to others—typically a significant other or perhaps
a workplace superior—and suffer for their self-efface-
ment? The experiences of such people seem to refute
the view that altruists get satisfaction from choosing to
do good.

But this objection confuses two different kinds of
people. We admire Wesley Autrey and Liviu Librescu;
Paul Rusesabagina, the hotel manager who saved over
1,000 Tutsis and moderate Hutus during the 1994
Rwandan genocide; the (much-studied) rescuers of
Jews from the Nazis; health workers who give up com-
fortable lives to treat sick people in poor countries. But
we don’t admire “doormats”; we feel sorry for them.
As Jean Hampton argues, their “selflessness” amounts
to a lack of self-respect. By contrast, admirable altruists
are fully self-respecting. Unlike the behavior of the sus-
piciously selfless, their actions do not depend on
believing that other people’s interests always trump
their own.

We should not go to the other, naively rosy extreme
and conclude that it always pays to be good. Nice guys
don’t always finish first. The point is rather that the
kind of altruism we ought to encourage, and probably
the only kind with staying power, tends to be satisfy-
ing to those who practice it. Studies of rescuers show
that they tend not to believe their behavior is extraor-
dinary; they feel that they have to do what they do,
because it’s just part of who they are. Neera Badhwar
argues convincingly that such people would suffer had
they not performed these heroic acts; they would feel
they were betraying their moral selves. In carrying out
their actions, “they actualized their values, the values
they endorsed and with which they were most deeply
identified. ...They satisfied a fundamental human
interest, the interest in shaping the world in light of
one’s values and affirming one’s identity.” The same
holds, I believe, for more common, less newsworthy
acts—working in soup kitchens, taking pets to people
in nursing homes, helping strangers find their way,
being neighborly. People who do such things believe
that they ought to, but they also want to do them,
because these acts affirm the kind of people they are
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and want to be and the kind of world they want to
exist. This idea accords with the view discussed earlier:
people typically get satisfaction from doing what they
desire, and this is quite independent of the content of
those desires—specifically, whether they are oriented
toward self or others.

So the answer to the first question posed at the
beginning of this essay is that there is some altruism in
the world, although in healthy people it intertwines
subtly with the well-being of the agent who does good.
And this is crucial for answering the second, practical
question: how to increase the sum of altruism.
Aristotle in the Nicomachean Ethics (I1.3) had it right: we
have to raise people from their “very youth” and edu-
cate them “so as both to delight in and to be pained by
the things that we ought.” Excellent advice, although
putting it into practice is easier said than done. Still,
once we recognize that the pursuit of self-interest is not
our inevitable fate, we can get to work on figuring out
how to wean people from what is nonetheless the path
of least resistance.

Judith Lichtenberg
Professor

Department of Philosophy
Georgetown University
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Pushing Drugs or Pushing the Envelope:
The Prosecution of Doctors in Connection
with Over-Prescribing of
Opium-Based Drugs

Deborah Hellman

Introduction

On July 13,2007, Dr. William Hurwitz was sentenced
to 57 months in federal prison for drug-trafficking.
This result was portrayed by the press as a victory for
the defendant as this conviction and sentence resulted
from a retrial (his original conviction was overturned
by the gth Circuit) of counts that had originally landed
Hurwitz with a 25-year sentence. But while 57 months
is surely better for the doctor than 25 years, it is still a
troubling sentence for a doctor whom the judge
acknowledged was not motivated by financial gain
and who arguably did much to help both his individ-
ual patients and the cause of pain patients generally.
Dr. Hurwitz is one of a growing number of doctors
being prosecuted in federal and state courts for pre-
scribing controlled substances (usually opium-based
drugs) in a manner not authorized by their profes-
sional licenses or federal law. The doctors are usually
charged with drug trafficking, but also sometimes with
conspiracy to distribute drugs or even with homicide

When the doctor writes prescriptions in his
office, following consultation with a patient,
and receives no compensation other than the

normal fee for service, can this still be drug

trafficking?

in cases where patients have died. The statute under
which most of these prosecutions occur—the
Controlled Substances Act (CSA)—allows physicians
to prescribe controlled substances (if the physicians are
registered to do so) in the course of medical practice
but prohibits them from distributing drugs outside of
such medical practice. While physician actions that are
deemed to be outside the bounds of reasonable med-

ical care are typically the basis for civil liability for
malpractice only, the Supreme Court has held (as
long ago as 1975) that a medical professional is not
immune from normal criminal liability for drug traf-
ficking. Just because a person holds a medical degree
does not mean that he can simply sell drugs or sell
prescriptions for controlled substances. Such action
constitutes drug trafficking. But when the doctor
writes prescriptions in his office, following consulta-
tion with a patient, and receives no compensation
other than the normal fee for service, can this still be
drug trafficking? Recent cases have emphatically
held “yes.” This result makes a kind of sense as well.
After all, an unscrupulous doctor could simply be
writing any and all prescriptions asked for, while
wearing the white coat and doing business in a room
that looks like a doctor’s office. While the doctor is
only getting a routine fee for an office consultation, if
the doctor offers no real medical consultation and
merely sees so-called patients one after the other, dis-
pensing scripts to all-comers, then the fee-for-service
becomes the method of payment for prescriptions
(which enable the “patient” to get access to controlled
drugs). Is this not drug-trafficking merely dressed up
in medical guise?

After all, what makes actions (here writing prescrip-
tions) medical practice? It isn’t just who is doing it. The
white coat and the office setting don’t ensure that
actions constitute medical practice. Perhaps it is
whether the person is being paid money (or something
else) for prescriptions. If so, the actions don’t constitute
medical practice. But once we recognize that this pay-
ment can be indirect, like in the scenario described
above, it is unclear whether this test works or instead
devolves into one that focuses on the intentions of the
physician him or herself. If she intends to practice
medicine (and makes money by way of doing so) then
it is medical practice. If she intends to make money by
selling drugs, then it isn’t. But this is a tricky path to

N
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walk down. Its very structure is reminiscent of debates

about the doctrine of double effect which itself has

proved quite controversial.

Before proceeding down this route, let’s take a closer
look at the legal standard being adopted by courts to
delineate permissible (though potentially negligent)
actions from criminal behavior by physicians. A viola-
tion of the Controlled Substances Act requires that the
physician (1) knowingly distribute a controlled sub-
stance (2) with knowledge that it is controlled and (3)
that he or she do so “outside the usual course of med-
ical practice.” It is easy to anticipate the problem this
formulation of the legal standard presents. Elements
(1) and (2) require knowledge but that knowledge is
uncontroversial in cases of physician prescribing. The
physician knows that she is writing a prescription (dis-
tributing) for a controlled substance and she knows
that the substance is controlled. The controversy sur-
rounds whether the knowledge requirement also mod-
ifies element (3). Must the physician know that her
actions are outside the bounds of medical practice?
While a straightforward reading of these elements
would suggest not, this reading seems untenable as it
would criminalize behavior that is merely negligent. It
surely cannot be the case that knowingly prescribing
controlled substances in a manner that a court later
determines is outside the bounds of medical practice
turns one into a drug dealer, can it?

Predictably, most of the challenges to convictions of
physicians under the CSA have focused on whether
the physician is in fact being held criminally responsi-
ble for actions that are merely negligent. (Hurwitz
himself had his first conviction overruled by the 4t
Circuit on the grounds that the trial court erroneously
disallowed the jury to consider whether the doctor had
acted in good faith.) But the result of these challenges
has left a patchwork of standards without adequate
analysis of the issues involved and the theories of
criminal responsibility that would animate each of the
various formulations of the legal standard. In what fol-
lows, I will argue that the standards (as different courts
are interpreting the requirements of the CSA differ-
ently) for criminal liability currently being applied in
courts are problematic for four reasons:

* First, there is an unresolved ambiguity about
whether in fact doctors are responsible only
when they knowingly prescribe in a manner that
lies outside the bounds of medical practice or if
something less than knowledge will suffice.
This lowering of the standard (from knowledge
to something less) is in part brought about by
courts’ allowing so-called “willful blindness” to
substitute for knowledge.

* But, as I will argue, the use of the willful blind-
ness doctrine in this context is inapt in two
ways; these are the second and third problems
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with the standard for criminal liability applied
in these cases. Willful blindness requires that an
actor take some action to avoid knowledge. But
in most of the physician prescribing cases, no
such action is present. Moreover (third prob-
lem), often the reason the doctor doesn’t know
his patients are abusing or diverting the drugs
is because he trusts his patients. Because the
good physician-patient relationship is built on
trust, the doctor has a good reason to trust his
patient and that distinguishes this situation
from culpable willful blindness.

* Finally, the doctor also has an ethical obligation
to put his patient’s needs above those of society.
This asymmetry in the way the doctor ought to
evaluate the harms and benefits of different

Willful blindness requires that an actor take
some action to avoid knowledge.

courses of action may change the assessment of
whether some actions are reckless. Because
some courts treat willful blindness as a form of
extreme recklessness, the fact that actions which
would be reckless if done by others are not
reckless when done by a physician matters to
how courts ought evaluate whether the physi-
cian acts culpably in these cases.

Ambiguity about the Standard for Criminal
Responsibility

While courts seem to concede that knowledge is the
appropriate mens rea—the legal term for the mental
state of the actor accused of the crime—for the third
element (acting outside the bounds of medical prac-
tice), they back-peddle in interpreting this requirement
in two ways. First, some courts approach this element
by asking whether the doctor acted in “good faith.”
What exactly good faith is and how it should be
assessed is notoriously under-analyzed in law gener-
ally and therefore especially problematic when used to
interpret whether someone has violated criminal law.
Some of the courts that see “good faith” as relevant to
whether a physician has violated the CSA understand
good faith as, at least in part, objectively defined.
Indeed, the opinion that reversed Dr. Hurwitz’s origi-
nal conviction held that “good faith” should be viewed
objectively. If good faith is understood objectively, the
physician can be prosecuted for prescribing in a man-
ner that he should have known exceeds the bounds of
medical practice. Requiring what these courts term
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“objective good faith” abandons the requirement of
knowledge for element (3) and therefore lowers the
standard for a finding of criminal conduct.

Other courts do adopt a subjective test of good
faith—asking whether the physician believed in good
faith that his or her actions exceeded the bounds of
medical practice—but back-peddle as well in a differ-
ent way. Instead, they allow willful blindness to indicate
that the doctor was prescribing to drug users and deal-
ers to fulfill the knowledge element of the offense.

There is thus an unresolved ambiguity about
whether the physician is criminally responsible only
for knowingly prescribing in a way that lies outside
medical practice or instead whether something less
will satisfy the elements of the offense.

Willful Blindness Requires Avoiding
Information

Willful blindness is seen as the moral or legal equiva-
lent of knowledge in those instances where one delib-
erately avoids knowing facts that if known would
require (morally or legally) that one desist from ones
actions. The drug courier who never looks in the
pouch he is paid a large sum of money to carry into the
country is willfully blind to the fact that he carries
drugs. Here his willful blindness seems culpable
because he has reason to believe that the pouch may
carry drugs (why else is he offered such a large sum to

There is . . . an unresolved ambiguity about
whether the physician is criminally responsible
only for knowingly prescribing in a way that
lies outside medical practice or instead whether
something less will satisfy the elements of the
offense.

transport it?) and he refrains from investigating in
order to reap some gain. Courts see a parallel in the
doctor cases. The physician who continues to prescribe
drugs to the patient despite numerous “red flags” indi-
cating that the patient may be abusing or selling these
drugs is held to be willfully blind to the fact that he is
dispensing drugs outside the bounds of medical prac-
tice. But this parallel may be inapt.

The drug courier avoids gathering information—his
willful blindness results from a choice to avoid taking
some action which would provide the relevant infor-
mation. In contrast, Dr. Hurwitz didn’t avoid gather-
ing information, rather he failed to make the inferential
leap from this information to the conclusion that his
patients were dealing or using drugs. He didn’t know,
not because he didn’t have the facts that might suggest
such a conclusion. Rather, he didn’t know because

he—perhaps naively—didn't see the facts he did know
as clearly indicating that his patients were doing these
things. Interestingly the court rejected, mistakenly in
my view, the argument made by Hurwitz’s lawyers
against the inclusion of a willful blindness instruction
to the jury on the grounds that willful blindness
requires that the person take some action to shield
himself from knowledge—which, they argued,
Hurwitz had not done. The failure to draw the reason-
able inference from a known set of facts is not the same
as shielding oneself from learning facts one suspects
may be troubling.

Willful Blindness and Trust

Hurwitz argued that he didn’t draw the (perhaps rea-
sonable) inferences from the facts he had because he
was disposed to trust his patients. Compare this to the
drug courier case. In the drug courier case, willful
blindness is culpable because the courier deliberately
decides to remain ignorant for reasons that are at best
morally ambivalent and at worse devious and wrong.
At best, the courier refrains from looking inside the
pouch so that he won’t be faced with the decision
about what to do—knowingly carry the drugs or forgo
the money he’s been paid for transport. At worst, the
courier refrains from looking so that he can carry what
he suspects are drugs but can do so in a manner that
allows him to escape legal liability for doing so know-
ingly. Hurwitz, by contrast, offers a good reason in
support of his actions. He trusted his patients.

Trust is indisputably a cornerstone of the physician-
patient relationship. There are both instrumental and
non-instrumental justifications for the importance of
trust to this relationship. Trust is instrumentally impor-
tant because it encourages the free flow of information
by the patient to the doctor, information that may be
critical in accurately diagnosing and treating the
patient. The doctor’s trust in the patient is also impor-
tant because this display of trust helps the patient to
feel valued and respected. These feelings are especially
important in the case of chronic pain patients (who
made up Dr. Hurwitz’s practice) as such patients are
often shunned by other doctors (who don’t know how
to treat them) or doubted and disbelieved by these
other doctors or by co-workers, family and friends
because they often have no visible or clearly verifiable
injury or disease to point to that accounts for the pain
they suffer. Patients often experience significant mental
suffering from this skepticism and while not as bad as
the physical pain they endure, piles on in a cruel and
difficult way.

Perhaps more controversially, trust is important to
the doctor-patient relationship for non-instrumental
reasons as well. A good doctor trusts his patients.
While this account cannot be fully developed here, the
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time.
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good doctor does not merely perform a service for the
patient, rather she or he enters into a special sort of
relationship with the patient. It is an imbalanced rela-
tionship in which the patient is vulnerable. The good
doctor respects that vulnerability by treating the
patient as much as possible as an equal—by respecting
her autonomy to make decisions (when adequately
informed by the doctor) and by treating her as a person
whose word and reports of symptoms are to be
trusted. If the doctor’s blindness results from his dis-
position to trust his patients, it is not culpably willfully
blind and therefore ought not to subject the doctor to
criminal sanction.
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Putting the Patient First

Some accounts of willful blindness see it as a form of
extreme recklessness. An actor acts recklessly when he
takes a substantial and unjustifiable risk of which she
is aware. The problem with seeing the doctor’s actions
as criminal recklessness is that courts fail to pay atten-
tion to the fact that the same action that may be reck-
less if done by an ordinary person may not be reckless
when done by a physician.

Courts see these pain doctors as acting recklessly
when they prescribe drugs to patients whom the doc-
tor suspects are likely to be abusing or reselling the
drugs. This account may be too simplistic however. It
isn’t reckless to risk a harmful action, even if it is very
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likely to occur, if the harm is significantly smaller than
the harm that inaction may cause. Suppose the likeli-
hood of X occurring if you do Y is 90%. The likelihood
of not-X is thus 10%. If the harm of X is much, much
smaller than the harm of not-X; it may well make sense
to do Y, notwithstanding the likelihood of X occurring
and the harm that X will cause. The definition of reck-
lessness as taking a substantial and unjustifiable risk is
meant to capture this point. The drug courier reck-
lessly brings drugs into the country when he carries
the pouch knowing that is very likely that the pouch
contains drugs because if it does contain drugs, these
will cause significant harm (we assume). But if the
pouch does not contain drugs (unlikely but possible),
failing to bring in the pouch is unlikely to cause signif-
icant harm. Without some reason to believe or suspect
that there is some great harm his failure to transport a
legitimate package will cause, the drug courier’s action
is reckless.

Now compare this to Hurwitz’s action. Suppose that
he suspects with a high degree of certainly (90%) that
his patient is using or dealing drugs. If he continues to
write prescriptions for this patient, he yet may not be
reckless. To see why, suppose he is wrong and his

The physician must care more for his patient’s

suffering than for the harm to society and this

obligation puts an extra thumb on the scale in

favor of prescribing despite the risk that the
patient is selling the drugs.

patient is not using or dealing but legitimately needs
the drugs to curb her crushing pain. If so, then failing
to prescribe to her will cause terrible harm. Because
this harm may be significantly greater (failing to
relieve awful suffering) than the harm caused by facili-
tating access to drugs to users or dealers, the doctor’s
action may not be reckless. And this is so even when
the likelihood that the patient is using or dealing is sig-
nificantly greater than the likelihood that she is legiti-
mately in need.

Further, the doctor does not approach these harms
neutrally. Rather, he is obligated to care more about
alleviating the suffering of his patient than he cares
about avoiding harm to society. The physician’s oblig-
ation of loyalty to his patient requires him to help his
patient, to care especially about alleviating her suffer-
ing, when possible. Special relationships, like par-
ent/child, doctor/patient, friend/friend, allow or even
require the participants to value the interests of the
related person more than the interests of others. So the
physician confronted with the possibility—even a
probability—that he may be writing a prescription for
a patient who will abuse or sell the drugs prescribed
does not simply reason that it would be reckless to

continue because there is a significant likelihood of
harm. He must also ask himself what would be the
harm of failing to prescribe if his patient is legitimately
in need. If that is great, it might outweigh the likelier
harm of prescribing to the user even for the neutral
observer. For the physician, however, the considera-
tions are not to be weighed neutrally. The physician
must care more for his patient’s suffering than for the
harm to society and this obligation puts an extra
thumb on the scale in favor of prescribing despite the
risk that the patient is selling the drugs.

Finally, the above discussion overly simplifies the
analysis by avoiding the most difficult and troubling
sort of case: the patient whom the doctor both believes
is in pain and suspects is selling some of his medica-
tion (perhaps even in order to make money to afford
the pain medication for herself). In one of the tape
recordings secretly made of Dr. Hurwitz during the
time that he was under investigation, he says “that it
was ‘not inconceivable’ to him that some patients were
‘selling part of their medicines so they could buy the
rest.” Whether continuing to prescribe drugs to such a
person is “unjustified”—in the way that the Model
Penal Code envisions in its definition of recklessness—
is far from clear. While the Drug Enforcement Agency
appears to take the position that doing so is not per-
missible, the doctor’s professional obligations push in
the other direction.

What Is “Medical Practice”?

If we reject the appropriateness of using willful blind-
ness to substitute for the mens rea of knowledge in the
context of prosecuting doctors for their prescribing
practices, where does this leave us? The prosecution
must show, in such cases, that the doctor knowingly
prescribed in a manner “outside the usual course of
medical practice.” But this formulation raises as many
questions as it answers. What is it that the doctor must
know? That he is prescribing to drug dealers or
addicts? That he is prescribing in a way that he
believes lies outside the bounds of medical practice?
That he is balancing the harms of prescribing to drug
users and dealers versus the harms of failing to pre-
scribe to legitimate patients in a vastly different way
than how other doctors would balance such harms?
Ambiguity abounds. Let me focus on just one of the
possible objects of the physician’s knowledge and
explore its complexities.

When we say that the doctor must knowingly act in
a manner that is “outside the usual course of medical
practice,” do we mean that he knowingly acts in a way
that the medical profession considers to be outside the
bounds of medical practice (medical practice defined
objectively), or do we mean that he knowingly acts in a
way that he believes is outside the bounds of medical
practice rightly conceived (medical practice defined
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subjectively)? This question returns us to the inquiry
that lies at the heart of this issue and that I flagged at
the beginning of this piece: what is medical practice? 1s
medical practice to be defined by what the community
of practicing physicians believe is medical practice?
Medical malpractice law is built on such an idea. But
this doesn’t resolve the issue for our purposes here.
The focus of medical malpractice is incompetence—
which practices of medicine (whatever that is) fall
below the standard for how such practices are to be
carried out? Our focus is more basic—we are asking
what defines or delineates the practice of medicine,
rather than what instances of the practice of medicine
do it so poorly as to be considered incompetent
(though no one disputes they are still the practice of
medicine).

In particular, we are asking whether medical practice
encompasses practices that push the envelope. Research
science is innovative—innovation is an integral part of
what it is to be a researcher. But what of medicine? Is
innovation a part of the practice of medicine? While it
is surely not as central as it is to the research enterprise,
it would be odd for the law to define the practice of
medicine in such a way that it forbids innovative prac-
tice. This conclusion suggests that the practice of medi-
cine cannot simply be defined by what the community
of doctors currently think constitutes medical practice.
But does such an account allow a rogue physician to do
whatever he wants (sell prescriptions for money and
call that “medical practice”)? Clearly not. However, it is
unlikely such a physician honestly believes that consti-
tutes medical practice. Moreover, a jury would still be
entitled to assess whether it believes the doctor’s claim
that he was doing what he honestly believes consti-
tutes practicing medicine. Moreover, medical malprac-
tice (and the civil sanctions it carries) will continue to
provide limits to physician action. When patients
believe they have been treated in a manner that falls
below professional competence, patients can choose to
sue. But while failed innovative procedures could con-
stitute medical malpractice, they would not subject the
physician to criminal liability for practicing outside the
bounds of medicine.

Ironically, US District Judge Leonie M. Brinkema,
who presided over the retrial of William Hurwitz,
explained before hearing arguments related to his sen-
tencing, that in the years between the first trial and the
re-sentencing in the summer of 2007, the level of exper-
tise about the proper way to treat chronic pain patients
had advanced considerably. In particular she empha-
sized that experts now agree that there is no upper
limit on the amount of opioids that can safely and
appropriately be prescribed to such patients. Dr.
Hurwitz’s practice was on the vanguard of these
changes. And yet, the judge did not find that these
facts provided a reason to grant the defendant’s motion
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for an acquittal. In denying that motion, Brinkema
stated that the physician seems to have a “God-com-
plex” rather than to be motivated by financial gain. But
as she saw it, this was no reason to find the case not
one of drug-trafficking. But having a God-complex is
not criminal, one would think. Moreover, one is left
wondering what true innovators are free from the kind
of arrogance she attributes to Hurwitz. Innovative
practice should be viewed as part of the practice of
medicine. When done unreasonably, it may constitute
medical malpractice but no more. Pushing the enve-
lope is not morally or legally equivalent to pushing
drugs.

Deborah Hellman

Visiting Professor of Law

University of Pennsylvania Law School
dhellman@law.upenn.edu

Sources: The Supreme Court held that a med-
ical professional is not immune from normal
criminal liability for drug trafficking in United
States v. Moore, 423 US 122 (1975); the require-
ments for violation of the Controlled Substances
Act occurs in US v. Mclver, 470 F.3d 550, 556; for
a case that adopted a subjective test of good
faith, see: US v. Tran Trong Cuong, 18 F. 3d. 1132,
1138 (1994), and the court that heard the retrial
of Hurwitz’s case allowed the jury to convict on
the basis of willful blindness. The term “red
flags” is used both in legal cases and by the
Drug Enforcement Agency. David Luban,
“Contrived Ignorance,” 87 Georgetown Law
Journal 957 (1999). According to the Model
Penal Code, willful blindness acts as a substi-
tute for knowledge precisely because the actor
knows, at the least, that there is a high probabil-
ity that his actions are illegal: “When knowl-
edge of the existence of a particular fact is an
element of an offense, such knowledge is estab-
lished if a person is aware of a high probability
of its existence, unless he actually believes that
it does not exist.” Model Penal Code § 2.02 (7)
(Proposed Official Draft 1962). Commentary to
the Code suggests that this expansion of the
concept of knowledge is meant to accommodate
cases of willful blindness. Model Penal Code §
2.02 (2) cmt. 9. The discussion of the tape made
of Dr. Hurwitz discussing the possibility that
some patients were “selling part of their medi-
cines so they could buy the rest” occurs at US .
Hurwitz, 459 F. 3d. 463, 467 (2006).
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Public Policy and Residential Segregation:
A Critique of Iris Young'’s Strategy of
Differentiated Solidarity

Chris M. Herbst

Introduction

The recently suspended Democratic presidential cam-
paign of US Senator John Edwards of North Carolina
has refocused the public’s attention on the issue of
poverty and public policies to aid urban communities.
Indeed, not since President Lyndon Johnson’s War on
Poverty has a major political figure emphasized the
plight of low-income citizens to such a degree. In
many ways, Edwards’s policy platform was more
ambitious than that of President Johnson. With a goal
of eradicating poverty altogether by 2036, the corner-
stone of his plan included universal health care, a
tripling of the Earned Income Tax Credit, the creation
of “work bonds” to promote private savings, and pro-
viding housing vouchers to families so that they can
afford apartments outside blighted neighborhoods.
Perhaps the defining principle of Edwards’s pro-
posal was that it viewed disadvantage holistically, and
not just as a byproduct of economic depravity.
Edwards’s decision to promote housing mobility was
an interesting case in point because such policy pro-
posals are frequently omitted from the debate on how
to ameliorate urban poverty. Academic researchers
have provided substantial evidence that residing in
neighborhoods that are economically, socially, and
physically detached from more advantaged urban
areas—referred to as residential segregation—is associ-
ated with a number of deleterious outcomes, including
the geographic concentration of poverty, high unem-
ployment and crime rates, and low levels of civic and
political participation. However, housing mobility pro-
posals are rarely part of a broader anti-poverty agenda.
That residential segregation brushes up against so
many other social ills leads many observers to view it
as the linchpin of urban disadvantage. Herein lies the
promise of public policies that aim to increase residen-
tial mobility and economic freedom in the housing
market. If low-income families are given incentives to
leave neighborhoods with deep pockets of poverty and

social decay, the thinking goes, they will choose areas
with greater employment opportunities and main-
stream values. You can take the family out of poverty,
and you can take the poverty out of the family.

Given that the causes and consequences of residen-
tial segregation share a constellation of complex eco-
nomic, social, and political roots, it is surprising that
academic research on the topic has been dominated by
those using empirical methods. Such studies are not
able to advance an understanding of how residential
segregation impacts outcomes associated with political
empowerment and inclusion, equality in the distribu-
tion of political resources, and the ability to participate
in the policymaking process.

A noteworthy exception to previous research
appears in philosopher Iris Young’s Inclusion and
Democracy, in which she describes the processes
through which residential location causes or exacer-
bates forms of economic and political exclusion. Her

Researchers have provided substantial evidence
that residing in neighborhoods that are
economically, socially, and physically detached
from more advantaged urban areas—referred to
as residential segregation—is associated with a
number of deleterious outcomes. . . .

writing focuses on the implications of racially-based
residential segregation in US cities, and she cites an
influential book, American Apartheid by Douglas
Massey and Nancy Denton, as evidence of its perva-
siveness throughout the twentieth century.
Repudiating the notion that racial clustering itself is
wrong, Young instead argues that it is the “processes
of segregation from [economic and political] privileges
and benefits” which are problematic. The author cites a
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number of “wrongs” associated with racially-based
residential segregation and proposes an idea called
“differentiated solidarity” to deal with them.

In this article, I provide a critique of Young’s norma-
tive analysis of residential segregation, and I evaluate
her policy recommendations against the empirical evi-
dence. I argue that although Young assesses correctly
the consequences of residential segregation, her evalua-
tion of its causes is incomplete. In particular, Young

Although Young assesses correctly the
consequences of residential segregation, her
evaluation of its causes is incomplete.

states “there is a large body of evidence that residential
segregation in the United States has been produced
and is maintained by legal and illegal discrimination
by landlords, home owners, real estate agents, banks,
and other individuals and institutions.” Young later
concludes: “Thus in the United States residential racial
segregation is the product largely of the discriminatory
actions of private market actors, who self-consciously
discriminate by race, or who manipulate a racist mar-
ket for the sake of making profits.” While the historical
record clearly shows evidence of racial discrimination
in the housing market, I present evidence that several
other factors played an equal, if not greater, role in dri-
ving residential segregation. Young’s omission of alter-
native explanations, furthermore, leads to a policy
prescription—differentiated solidarity—that is simi-
larly incomplete. Therefore, one of the primary goals of
this article is to review public policies that reflect a
fuller understanding of the causes of residential segre-
gation.

Young’'s “Wrongs” of Residential Segregation
and the Notion of Differentiated Solidarity

According to Young, the implications of racially-based
housing segregation are fourfold. First, there are struc-
tural components of segregation that preclude individ-
uals from choosing to live where they wish. Second,
racial clustering in space is associated with the simul-
taneous concentration of other negative social and eco-
nomic conditions, including unemployment, poverty,
crime, and housing decay. Residential segregation also
hides the sense of privilege, and therefore the injustice
inherent in segregation, from those who are economi-
cally and politically advantaged. Finally, the processes
of segregation lead to political marginalization and
decrease the influence of segregated groups in the pol-
icy process.
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Given the broad set of public and private actors who,
in Young’s view, have promoted discrimination
toward segregation’s end, it is perhaps surprising that
her normative prescriptions are minimally authorita-
tive. Instead of calling on the federal government to
use a big-stick approach to achieve residential integra-
tion, she advocates an idea called differentiated soli-
darity. This ideal “affirms a freedom to cluster, both in
urban space and in religious, cultural, and affinity
group associations...but should be balanced with a
commitment to non-discrimination.” In other words,
given the economic, social, and political interrelated-
ness of individuals with diverse loyalties and interests
within a metropolitan area, there should be an obliga-
tion to “promote justice among the strangers who
dwell together in a region.” But, at the same time, there
can be a certain degree of spatial separation among
individuals who actively look for each other in order to
celebrate commonalities.

When it is time to translate the notion of differenti-
ated solidarity into public policy, however, Young
returns to more imposing methods. She argues that

When it is time to translate the notion of
differentiated solidarity into public policy. . . .
Young returns to more imposing methods.

“while the preferences of housing consumers should
be respected as much as possible, the same is not true
for the institutions and owners whose actions con-
tribute to housing opportunities or the conditions of
neighborhoods. Most existing patterns...of residential
racial segregation cannot be reversed...without moni-
toring and regulating the activities of landlords, finan-
cial institutions, developers, and other private agents
whose actions most affect the social meaning of urban
space.”

There are two fundamental flaws with this policy
prescription. The first deals with the way markets
operate. Young advocates using the big-stick policy
approach on the supply-side of the market, while
allowing the demand-side to act according to rational,
utility-maximizing principles. As the last several
decades have borne out, white families maximize util-
ity in the housing market by fleeing the central city
and establishing largely homogenous suburban and
exurban communities. As long as this demand persists,
banks, contractors, and developers will respond by
making suburban housing available. In addition, jobs
and services will continue to follow the suburban
dwellers. Therefore, a policy based on differentiated
solidarity, which provides individuals freedom of
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movement in space, will likely and paradoxically exac-
erbate Young's “wrongs” of segregation.

The second flaw stems from Young’s idiosyncratic
translation of the causes of residential segregation into
practical methods for ameliorating it. Even if we
accept Young’'s argument that the primary driver
behind segregation is the “discriminatory actions of
private market actors,” it seems reasonable that public
policy should take authoritative steps on both sides of
the market to reverse this discriminatory behavior.
However, her notion of differentiated solidarity affords
an opportunity for citizens—and not institutions—to
recognize their interconnectedness in space by sup-
porting an informal commitment to social justice. In
other words, Young draws a stark line between hous-
ing consumers, who in her view should be able to pur-
sue housing according to preferences, and the
institutions that control the means of obtaining hous-
ing. It is on the latter group, according to Young, that
policy should focus, through a system of monitoring
and regulation.

Causes of Racially-based Residential
Segregation

Additional explanations exist regarding the causes of
residential segregation, informed by both empirical
and ethnographic scholarly research. This should elu-
cidate the important drivers behind racial clustering,
and as a result, should focus policy proposals more
squarely on the problem.

It is worth noting that racial segregation increases
the susceptibility of neighborhoods to other deleteri-
ous social and economic conditions. Scholars have
noted a rise in racial residential segregation over the
past few decades, linking it to a simultaneous increase
in the concentration of poverty, the odds of dropping
out of high school and bearing children out of wed-
lock, male unemployment, single motherhood, lower
1Q scores, and lower lifetime earnings. The geographic
concentration of disadvantage through residential seg-
regation also has implications for political and civic
participation. For example, one study found that as
neighborhoods become poorer and racially homoge-
nous, individuals are less likely to have a connection to
political and neighborhood institutions, less likely to
feel politically efficacious, and more distrustful of
politicians.

The first line of research on the causes of poverty-
based residential segregation is advanced by Harvard
professor of public policy and urban policy William J.
Wilson, in the book The Truly Disadvantaged. Drawing
on data from Chicago, Wilson argues that the intense
clustering of racial disadvantage is due to structural
transformations underway in central cities, specifically
a movement from manufacturing to low-wage services

economies and the migration of high-earning blacks to
suburban areas. As the economic and demographic
mix of central cities change, there is concomitant
increase in the spatial clustering of poor minorities
who do not have access to jobs or other institutions
conducive to integration in mainstream society. The
main problem, according to Wilson, is that when non-
poor black families leave inner city neighborhoods for
the suburbs, they take with them the services and jobs
that competed for their attention.

The second explanation for residential segregation,
advanced by Harvard professor of urban economics
John Kain, is the spatial mismatch hypothesis (SMH).
This theory recognizes not only the spatial clustering
and simultaneous growth of disadvantage among
inner city minorities, but also the rapid suburbaniza-
tion of new employment opportunities. Indeed, there
is consistent evidence that employment opportunities,
especially low-wage service sector jobs, are following
the ‘white flight” to the suburbs. The growing spatial
division between the location of low-skilled employ-
ment opportunities and the labor supply who might
qualify for those jobs has led scholars to argue that
spatial location itself has an independent effect on
individuals” social and economic outcomes. Therefore,

Racial segregation increases the susceptibility
of neighborhoods to other deleterious social
and economic conditions.

according to the SMH, blacks” employment problems
are due in part to the intersection of job suburbaniza-
tion (where the supply of low-wage jobs are located)
and racial segregation in inner cities (where low-wage
labor supply is located). These spatial patterns of
employment and residence result in an oversupply of
low-skilled workers relative to the number of jobs for
which they are qualified in the inner city.
Conservative policy intellectuals countered the lib-
eral structural arguments by focusing on another pos-
sible cause of concentrated ghetto poverty and
segregation: the US welfare system. According to an
influential book, Losing Ground by Charles Murray, the
creation of dense pockets of urban underclass commu-
nities owes to a liberal welfare state that creates work
and marriage disincentives and rewards bearing chil-
dren out-of-wedlock. Specifically, Murray’s “law of
unintended consequences” states that antipoverty pro-
grams giving either cash or in-kind benefits inexorably
strengthen the incentive to maintain the condition that
the program sought to ameliorate in the first place.
Moreover, conservative scholar Lawrence Mead
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argued in his book, Beyond Entitlement, that it is not the
generosity but the permissiveness of the welfare sys-
tem that creates segregated neighborhoods of under-
class minorities. By not requiring anything from the
welfare dependent, cash assistance weakens the sense
of independence and commitment to mainstream val-
ues, thereby perpetuating a culture of disadvantage.
Mead argues that the federal government should make
welfare receipt and other benefits contingent on acts of
“good citizenship” by requiring work and placing time
limits on benefit receipt.

Policy Implications

The preceding discussion suggests there are several
mechanisms that produce residential segregation.
Support for these competing hypotheses does not
equate to a repudiation of Iris Young's thesis that seg-
regation is the product of housing discrimination by
private individuals. Instead, one can view these alter-
native arguments as deriving from structural changes
in the economy and demography of urban areas that

There are several mechanisms that produce
residential segregation.

were gaining momentum during a period when dis-
crimination by private actors was at its height. There
were innumerable private actions taken in order to
maintain the color line, and Young is right to point this
out. For example, a common neighborhood-level solu-
tion to the threat of black residential expansion was the
formation of “improvement associations.” These
groups used a number of tools to restrict blacks’ resi-
dential choices, including lobbying for zoning restric-
tions, boycotting real estate firms and stores that sold
homes and goods to blacks, and offering cash bonuses
to black residents who agreed to leave the neighbor-
hood. For-profit realtors also contributed to the spatial
concentration of minorities through the practice of
“blockbusting.” Agents would identify an urban area
that looked promising for racial turnover—neighbor-
hoods adjacent to already segregated areas with older
housing units, poorer families, and near undesirable
railroad tracks or major thoroughfares. White fear of
black families would be stirred by the realtors, who
promised white residents a generous sum of money to
sell their homes. Meanwhile, the same agents adver-
tised in predominately black neighborhoods, pointing
out the availability of good housing in a newly opened
neighborhood. Given the intensity of white fear and
prejudice (as well as the intense demand for black
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housing), the entry of a small number of black resi-
dents would quickly set off another round of neighbor-
hood turnover, thereby increasing the size of
segregated black areas.

The first major policy response to eradicate residen-
tial segregation and housing discrimination was the
1968 Fair Housing Act (FHA). This legislation prohib-
ited the refusal to rent or sell a home to any person
because of race; it prohibited discrimination in condi-
tions of any rental or sale; it outlawed discrimination
in real estate advertising; it banned agents from mak-
ing false statements about a home’s availability in
order to deny it to a black family; and it contained spe-
cific language against blockbusting and red-lining. The
primary criticism of the FHA was not its coverage, but
rather its limited enforcement powers. Title VII of the
law, for example, authorized the Department of
Housing and Urban Development (HUD) to investi-
gate complaints made only by “aggrieved persons,”
and it had just 30 days to pursue or dismiss such alle-
gations. If HUD did in fact find evidence of discrimi-
nation, it was compelled to engage only in
“conference, conciliation, and persuasion” to resolve
the problem.

Legislative attempts to desegregate urban areas did
not end with the 1968 FHA. Throughout the 1970s, the
federal government incrementally chipped away at the
institutional barriers to fully accessible housing for
minority families. In 1974, for example, Congress
passed the Equal Credit Opportunity Act which
explicitly barred discrimination in home lending and
required banks to compile data on the racial composi-
tion of clients it accepted and rejected for mortgage
loans. The Home Mortgage Disclosure Act of 1975
required banks to report which neighborhoods
received mortgage and home improvement loans. The
law also intensified the pace of prosecuting red-lining
cases under the FHA. Finally, Congress in 1977 passed
the Community Reinvestment Act, which required
banks to demonstrate that they were in fact providing
credit to low-income areas that had been previously
denied capital projects.

These policy prescriptions, which involve the
authority of the federal government to dismantle resi-
dential segregation sponsored by private institutions,
accords with Young’s diagnosis of the problem. But
these policies have done little to ameliorate the other
causes of racially-based residential segregation—the
structural changes in urban economies, suburbaniza-
tion of service-sector jobs, and the spatial mismatch
between the location of low-wage labor supply and
low-wage employment. A different set of policies is
needed to address these constraints on residential
choice.

One such policy has been the shift away from high-
rise public housing developments, which many argue
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foster segregation, toward providing low-income fam-
ilies with vouchers to purchase housing in the private
market. Between 1977 and 1997, the number of fami-
lies receiving housing vouchers increased from
162,000 to 1.4 million. In 1996, Congress passed
Section 202 of the Omnibus Consolidated Rescissions
and Appropriations Act, requiring housing authorities
to conduct a quality assessment of their public hous-
ing stock. If the cost of rehabilitation for a particular
unit exceeded the cost of providing that family with a
rent subsidy over a 20-year period, then the housing
authority must remove the unit from its stock.

In practice, policies that increase residential choice
and mobility influence families in several ways. First,
voucher programs provide families economic freedom
of movement. Relocation to more affluent neighbor-
hoods has the ancillary effect of increasing the average
quality of schools children can attend. Third, regard-
less of where a family might relocate, vouchers allow
families to move out of public housing, which alone
effects employment, earnings, or educational out-
comes. On the other hand, it is conceivable that mov-
ing to a new neighborhood would fuel familial
disruption. A new neighborhood environment, cou-
pled with the loss of social capital established in public
housing and the transition to a new job or school, may
lead to negative short-run outcomes.

Despite these dramatic policy changes, relatively lit-
tle is known about the impact of increasing residential
choice through housing vouchers. Some of the earliest
evidence on housing vouchers comes from the
Experimental Housing Allowance Program (EHAP)
from the 1970s. A review of studies on this experiment
reveals that housing vouchers neither increased mobil-
ity nor affected racial/economic segregation. This con-
clusion appears to be supported by other evidence,
which finds that minority voucher recipients tend to
relocate close to their original neighborhood. Another
researcher, P. Fischer, found that nearly 80 percent of
relocated families in Chicago moved to census tracts
that were over 90 percent black, while 90 percent
moved to tracts with median incomes under $15,000.

A recent attempt by the federal government to influ-
ence and analyze the effects of housing mobility is
through the Moving to Opportunity (MTO) program.
Unlike previous designs, the MTO program was a ran-
domized experiment that assigned program partici-
pants to one of three groups: (1) an experimental group
that received housing subsidies and search assistance
for private-market housing in affluent neighborhoods,
(2) a comparison group that received Section 8 housing
vouchers and no search help, and (3) a control group
that received no special assistance. Results from the
MTO experiment indicate substantial benefits of hous-
ing mobility, especially for children. Participation in
the experimental group lead to greater relocation in

non-poor neighborhoods, improved mental and physi-
cal health, increased satisfaction with the neighbor-
hood and schools, decreased behavioral problems
among children (including juvenile arrests), and
increased math and reading test scores.

A final policy approach to decrease residential segre-
gation involves increasing access to public transporta-
tion. For inner-city residents who use public
transportation to work in suburban areas, accessibility
represents real costs in terms of travel time and other
expenditures. Therefore, residents in segregated com-
munities with less spatial accessibility to jobs and
transportation face higher work-related costs and thus
greater constraints on employment. Furthermore, com-
muting times by public modes are considerably longer
than by private modes, suggesting that wages net of
travel time are significantly reduced if workers in seg-
regated urban areas must travel to jobs in suburbs.
Such costs have been quantified by transportation
experts, who define as “accessible” those distances less
than a quarter mile from a public transit stop. Using
this definition, a study of four metropolitan areas
found that 65 to 70 percent of all low-skilled jobs are
located in white suburbs, and that nearly half of these
jobs are inaccessible. On the other hand, just one-quar-
ter of low-skilled jobs are located in the central city,
with 86 percent accessible by public transportation.

These findings suggest that policy interventions
aimed at making low-skilled jobs physically accessible
to central city residents are likely to have a positive
effect on employment and earnings. Two general
approaches have been cited to increase job accessibility
in segregated neighborhoods. The first is to increase
access to suburban housing. However, housing mobil-
ity programs, such as MTO, are costly and limited in
scale. The second approach involves subsidizing com-
mutes by providing van pools to suburbs or improv-
ing public transportation’s connectivity between the

Policies that increase residential choice and
mobility influence families in several ways.

central city and suburbs. A major drawback of this
approach is that it does not attempt induce relocation.
An example of this policy is HUD’s Bridges to Work
initiative, which conducts job placements and trans-
portation assistance to suburban jobs. While these pro-
grams are less costly per participant and less politically
controversial than voucher programs, they do not
address fully the deleterious effects of living in segre-
gated areas with concentrated poverty.
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Conclusion
I began this article by broadening the scope of the

causes of residential segregation beyond Young's “pri-
vate actors” argument. While Young correctly points
out that private citizens are actively engaged in main-
taining segregation, I argue that the relative impor-
tance of these actors declined in the past several
decades, in part due to the big-stick policy approach
implemented by the federal government. After the
flurry of legislative activity in the 1960s and 1970s, the
nature of racially-based residential segregation
changed to more subtle mechanisms, specifically the
out-migration to homogenous suburbs and the attend-
ing suburbanization of low-skilled service jobs.

To counter these changing causes of residential seg-
regation, the federal government refocused its policy
approach. One such policy is marked by a shift away
from high-rise public housing developments and
toward providing low-income families with vouchers
to purchase housing in the private market. By increas-
ing choice and purchasing power, vouchers allow fam-
ilies to relocate to more affluent neighborhoods, closer
to employment centers or nearby public transportation
hubs. Another set of policies attempts to increase sub-
urban job accessibility by either adding to the existing
public transportation infrastructure or creating new
methods for transporting low-income workers to jobs.

A serious policy response to residential segregation
must focus on the full constellation of factors perpetu-
ating segregation, and must account for the interrelat-
edness among the causes. Young’s notion of
differentiated solidarity advocates neither: it commits
only supply-side actors to a rigorous system of regula-
tion and punishment, while leaving demand-side
actors to act according to utility-maximizing princi-
ples. Moreover, Young’s policy recommendation does
not create incentives for low-income families to leave
segregated neighborhoods for affluent areas with
greater employment opportunities. Differentiated soli-
darity can only succeed if the same freedom of move-
ment typically taken for granted by high-income
families is extended to low-income families. Housing
vouchers and other mobility programs of the sort that
Senator Edwards proposed is a good start toward that
ideal.

Chris M. Herbst
Assistant Professor
School of Public Affairs
Arizona State University
Chris.Herbst@asu.edu

18 VOL. 28, NO. 1/2 (WINTER/SPRING 2008)

Sources I. Young, Inclusion and Democracy (New
York: Oxford University Press, 2000); D. Massey
and N. Denton, American Apartheid: Segregation
and the Making of the Underclass (Cambridge,
MA: Harvard University Pres, 1993); for one of
many studies recounting the effects of growing
up in a poor neighborhood, see C. Jencks and S.
Mayer, “The Social Consequences of Growing
Up in a Poor Neighborhood,” in Inner City
Poverty in the United States, edited by L. E. Lynn
and M. McGeary (Washington, DC: National
Academy of Sciences, 1990); for one of many
discussions noting that as neighborhoods
become poorer and racially homogenous, indi-
viduals are less likely to have a connection to
political and neighborhood institutions, see: C.
Cohen and M. Dawson, “Neighborhood
Poverty and African American Politics,”
American Political Science Review, 87 (1993); W.].
Wilson, The Truly Disadvantaged: The Inner City
and the Underclass, (Chicago, IL: University of
Chicago Press, 1987); C. Murray, Losing Ground:
American Social Policy, 1950 (New York: Basic
Books, 1984); J. Kain, “The Spatial Mismatch
Hypothesis: Three Decades Later, Housing
Policy Debate, 3 (1992); L. Mead, Beyond
Entitlement: The Social Obligations of Citizenship,
(New York: Free Press, 1986); the review of
studies into EHAP occurs in R. Struyk and J.
Bendick, Housing Vouchers for the Poor: Lessons
from a National Experiment (Washington, DC:
The Urban Institute Press, 1981); P. Fischer,
“Section 8 and the Public Housing Revolution;
Where Will the Families Go?”, (unpublished
manuscript, Lake Forest College); the study of
the four metropolitan areas (Atlanta, Boston,
Detroit, and Los Angeles) was conducted by M.
Stoll, H. Holzer, and K. Ihlanfeldt, K., “Within
Cities and Suburbs: Racial Residential
Concentration and the Spatial Distribution of
Employment Across Sub-metropolitan Areas,”
Journal of Policy Analysis and Management, 19,
2000.




Philosophy & Public Policy Quarterly

Enlightenment Thinking Could Bring
Health Care for All Americans

Stephen F. Gambescia

Introduction

Many health care groups are giddy about the prospect
of real national health care reform, following the
Democratic takeover of both Congressional chambers
in January 2007. Taking this cue, the several presiden-
tial campaigns give priority to health care reform and
are, therefore, slowly divulging their plans. Recalling
President and Mrs. Clinton’s efforts of fifteen years
ago, presidential hopefuls of today perceive this as an
opportunity to advance a Democratic “core value”:
universal health care.

President Bush and some Republican Congressional
members understandably have their own ideas
regarding how to slow the increase in costs of health
care, to insure more people, and (generally) to assist
the system to “heal thyself.”

Getting health care reform onto a “national agenda”
is a vital first step to improving the health care of all
Americans, but keeping it there and making signifi-
cant change is of far greater import. Thus, if the latest
national health care reform movement follows the per-
functory political stream, the result will be yet another
set of incremental policy changes that add more com-
plexity, but these changes will provide little improve-
ment to a system very much in distress. We must get
serious about true health care reform.

Keeping History in Mind

Those health care policy pundits who critique the
notion of health care for all Americans, have failed to
integrate the history of how health care developed in
America. Prior to the Clinton Administration’s 1993
effort to grant all Americans an opportunity for health
care, proposals and initiatives—both incremental and
sweeping—never became central. The failure to adopt
legislation had little to do with which political party
controlled the White House or Congress. Theodore
Roosevelt had national health insurance on his plat-
form in 1912 while running for the Progressive Party.

In 1934, Franklin D. Roosevelt created a Committee on
Economic Security that seriously considered “social
insurance,” but he stopped short of endorsing wide-
scale health insurance in fear that it would jeopardize
his Social Security Act. Senator Robert F. Wagner, Sr. of
New York crafted major legislation for a national
health insurance plan in 1935 and again in 1943. In
1949, President Harry S. Truman called for compulsory
national health insurance, even with Democratic
majorities in both Houses, but to no avail. In the early

Getting health care reform onto a “national
agenda” is a vital first step to improving the
health care of all Americans, but keeping it
there and making significant change is of far
greater import.

1970’s President Nixon made a thoughtful attempt at
getting the nation some type of national health insur-
ance but settled for what became a major federal boost
for managed health care. Congress was also active
with bills during this time, but none prevailed.

Thus, it would be a mistake for groups to validate
either major political party’s motivation or ability to
accomplish anything substantive in health care reform.
Looking to the founding precepts of our nation, inspired
by Enlightenment thinking, will do more to guide us in
finding a way to finally provide basic health care ser-
vices for all, than trying to predict the vagaries of our
political parties and their leaders.

The Enlightenment Tradition

Those critics who eschew government interference into
the health care enterprise correctly emphasize that no
one has an explicit Constitutional right to health care. It
is, however, fair to quote the Preamble to the US
Constitution that our government has the duty to
“promote the general welfare.” I contend that in com-
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mon sense terms the general welfare encompasses the
opportunity for health care. What is more, the health-
ier we are, the more likely we are able (both as individ-
uals and as groups) to “form a more perfect union,
establish justice, and provide for the common
defense....” In short, keeping people healthy carries a
big communal payoff.

The American philosophy of governance, laws, and
order stem from the Enlightenment tradition, which
views the entrance of citizens into a social contract, is
motivated by the gain of protection of their person and
property. The prominent Enlightenment thinker John
Locke (who lived from 1632 to 1704) noted that labor is
also considered to be property. His influential Second
Treatise of Government (which was published in 1690)
clearly set out his natural right theories. In this work,
Locke argued that everyone has property in his own
person, that the labor of each person can rightfully be
considered his property, and this deserves all the
rights and privileges in our society which holds prop-
erty in high regard.

Naturally, people—especially those in free-market
societies—will enter in agreements and barter their
labor in exchange for rewards that provide various
forms of sustenance. This exchange is primarily in the
form of wages, but in highly developed societies com-
pensation to employees who work for companies
includes a number of “fringe” benefits well beyond
wages, such as vacation time, pensions, and reim-
bursement for education. However, the second largest
benefit has been coverage for employee (and some-
times their families) health insurance.

Indeed, some employers have been deeply involved
in worker health care since the late nineteenth century.
Labor-intensive industries especially, such as mining,

The American philosophy of governance, laws,
and order stem from the Enlightenment
tradition, which views the entrance of citizens
into a social contract as motivated by the gain
of protection of their person and property.

lumber, and railroad construction recognized the need
to keep people on the job, and that ill health inter-
rupted business. This view even encompassed teach-
ers, whose absence was arguably the most disruptive
to the community. Companies in remote areas knew
that it made good business sense to provide some type
of health care onsite, since workers were considered a
company’s greatest asset. Given the expansive job
growth in the early 1900s, in order to gain a competi-
tive advantage, some companies began to add health
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insurance coverage to their compensation packages,
even offering such insurance to white collar workers.
During the World War II period, although the
American government saw it as a economic necessity
to slow and freeze wages, fringe benefits were
exempted from this government oversight of workers’
compensation. More and more companies began to
offer such non-wage benefits as health insurance.
Furthermore, the federal government began to exempt
group health insurance premiums from income tax
(although it must be pointed out that this system actu-
ally favored the high wage earner.) Providing health
benefits became a smart and cost-effective compensa-
tion strategy that attracted and retained workers. Over

During the World War 11 period, although the
American government saw it as a economic
necessity to slow and freeze wages, fringe
benefits were exempted from this government
oversight of workers’ compensation.

time, a large employer-based health insurance system
developed in the US,—one that covered nearly two-
thirds of the country’s population. (However, 20 per-
cent of working adults are not offered insurance
through an employer.)

Employers became central to the US health care
economy, paying the majority of premiums.
Understandably, because of the great financial invest-
ment and increasing cost of premiums, employers took
more control in the deciding who gets covered (worker
and family), the nature of health coverage (the menu of
services covered), and the extent of coverage (the amount
of dollars allocated). Initially, employers were a passive
funder of their employees’ health plan package, but
over time employers became much more circumspect
about the above considerations, while employees saw
less and less choice.

Yet, I would contend, once our property (labor) has
been linked, even tacitly, to our person (that is, the
health of our person), when we abdicate control to
another entity, we misuse an inalienable right. With care
of our person inextricably linked to our station in life,
our right to our welfare is no longer unconditional.
Abdication of control of our health is philosophically
and morally untenable; unfortunately, it is a well-
entrenched part of the American health care system.

Initially the employer and employee had a reason-
able quid pro quo, which satisfied the marketplace and
improved the lot of the worker. This arrangement also
fit nicely with American ideology, an ideology that
generally wants to avoid high level of control from the
welfare state, as was the path taken for most developed
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countries addressing their health care needs. As a
practical matter, we really have not escaped Big
Brother minding our health care; he may not be the
government, but many people consider Big Brother to
be the corporation. Health care information held by
the corporation is a constant risk to an individual’s
privacy, regardless of the rule put into place.

Furthermore, the lack of portability of employer-
based health insurance often indentures an employee
to a job or company that otherwise the employee
would rather move away from, using his or her talents
in new ways or at another company.

Therefore, we must relieve employers of such control
as well as any vestige of that control. It may have been
prudent more than a half-century ago to create this
type of financing of health care services, but it makes
no sense in a free and autonomous society for employ-
ers to be involved in our health care decision mak-
ing—at any level. We need to emancipate ourselves
from employer-based control of our ability to flourish.

The Escape from Health Care?

Employers of all sizes are beginning to recognize they
can no longer sustain a large portion of the financing
of our system. They act as if they wish to escape from
the health insurance business when they (1) cost-shift
to employees, (2) reduce benefits, or (3) join coopera-
tives that can promote cost-sharing. The signs are here
that they will be getting out of the health insurance
business for their employees.

A salient reason for this escape is that the average
monthly dollar contribution for health insurance has

Employer-sponsored health care has to be the
bulk of any national health care reform.

nearly doubled for company-sponsored workers from
1999-2006. Companies are poised to shift a larger per-
centage of the payments to workers, if they have not
done so already. The question for senior benefits man-
agers today in selecting what plans to offer in a com-
pany is this: Since we can no longer simply afford to
give our employees the “cadillac” plan or the “chevy”
plan, what are the minimalist plans that we can offer?
Large employers, such as Wal-Mart, AT&T, Kelly
Services, and Intel Corp., have publicly called for
“quality, affordable health care for all Americans,”
which begins to shift the thinking that employer-
sponsored health care has to be the bulk of any
national health care reform.

Furthermore, businesses at some point realize that
managing health care benefits is not part of their core

business. What had started as an advantageous
employee compensation incentive, relatively simple
to administer, has turned into a staff intensive, time-
consuming, and now costly internal enterprise. As
businesses and whole industries poise to compete in
the twenty-first century’s global economy, they have
come to realize that they need to focus on the business
of their business. Managing the health care of employ-
ees cannot be a part of their business. For example, we
have heard often executives of US car manufacturers
lament that health-care costs are their biggest competi-
tive disadvantage. Managing health benefits for com-
panies and organizations is an occupation in itself,
commanding many professionals and support staff.
Car manufacturers who have shifted the management
of some health care benefits (especially those of retired
workers) to unions believe that leaving the health care
arena carries greater benefits for autoworkers and car-
makers. For instance, companies can devote more of
their energies to improving workplace safety, develop-
ing employee wellness programs and work environ-
ment improvement programs.

Furthermore, the growth of an economy today has
much more to do with small businesses, sole propri-
etors, consultants, and independent workers, than
with established companies. Higher education levels,
improved technology for individual use, and overall
prosperity support an enlightened creative class that
wants to use its talents in many different ways, but
not within “the firm.” Those who own small compa-
nies or those who are independent workers constantly
struggle over the health insurance coverage issue.
Often times they carry little or no health insurance,
thus either placing themselves or their families at risk.
Such persons risk their health if care is needed, but
they also risk becoming a free rider into a health care
system that they have not even paid marginally into.

Letting Go of the Market-based Model

Although America’s capitalist economy has been its
backbone for centuries, the earliest health care deliv-
ery system was actually built on two other founding
American precepts: charity and fraternity. Many early
successes of healthcare in America are a tribute to the
philanthropic and volunteer spirit of Americans. As
the US population expanded and the health care sys-
tem grew, and medicine and treatments advanced, the
US began to switch support to a market-based system,
boosted by government support when needed. The
history of the development of the health care systems
(that is plural) in America is an interesting, but long,
one. Suffice it to say that we have enough evidence
now to show that health care should not be working
first and foremost from a market-based model. If for no
other reason than for the nearly 47 million individuals
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uninsured, we need to let go of the notion that more
market forces will bring more people into the system
and slow increases in cost. Further, changing the label
of the strategy to “managed care,” “consumer-driven
health care,” or “value-based health care” is not the
solution. And no finds no evidence that a resurgence of
more charity and fraternity can meet the demands of
health care for our growing and aging population.
However, it is worth considering more of a
Communitarian perspective. Where the two values of
community and marketplace efficiency clash—and
they need not—the Communitarian gives priority to
considerations of the community.

Ostensibly American public opinion does not favor
more government control over its health care.
However, the percentage of people insured through
some type of government program is creeping
upward. Publicly-funded insurance now accounts for
38 percent of those with health insurance in our popu-
lation, which includes Medicare, Medicaid, active-
duty military personnel and their families, veterans,
and those who work in the public sector. Adding
other public health monies or uncompensated care
expectations for hospitals reveals that the US govern-
ment has even a larger role in funding health care. For
a country that on the surface may abhor government-
sponsored health insurance, we are approaching half
way.

Americans should take pride in their health care
providers and the many support services and prod-
ucts that comprise health care. Health care providers
are driven by a willingness to use talents, to experi-
ment, invent, and innovate and work hard to improve

American public opinion does not favor more
government control over its health care.
However, the percentage of people insured
through some type of government program is
creeping upward.

the human condition. Americans should do all that
they can to develop a health care system that supports
those who work in these most important professions
and businesses. The challenge is to create a system
where those who excel and are committed to the heal-
ing arts can reach everyone and be properly rewarded.
The philosophical basis for change is neither a notion
of health provider paternalism nor the abject depen-
dency of patients on providers. Instead, the philo-
sophical basis for change rests on the the
Enlightenment, which stressed the exercise of one’s
talents and placed great confidence in human
progress. Although advances in medical technology
and the development of new medications receive
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much publicity at present, a cognitively-based clinical
care approach will be much more important for the
future. This approach values health promotion advice,
basic preventive medical services, and the appropriate
management of chronic diseases for populations.

Conclusion

The healing arts professions each have a unique and
interesting history and professional association organi-
zation. One can find cynical interpretations today that
the healing arts professions are part of the problem in
the lack of health care for all. Are these autonomous,
noble professionals looking only to their own self
interest, or are they genuine advocates for their
patients? One hopes that they stay true to their calling
as the father of medicine, Hippocrates, wrote in his
Precepts: “Where there is love of humankind, there is
also love of the art of medicine.”

I contend that we are now seeing clear signs that our
general will (a concept of Enlightenment thinker, Jean-
Jacques Rousseau, who lived from 1712-1778) is mov-
ing to fix our hodgepodge national health care system.
Rousseau had proposed that ones self interest can best
be achieved by considering the well being of others,
and I see the general will at work in the health care
debates. Governors and legislatures in a half-dozen
states are making major proposals to ensure health
care coverage for all residents of their states. Coalitions
of companies, unions, and senior citizen groups are
consulting with one another, hoping to create a better
health care system. The CEO of pharmaceutical com-
pany Glaxo-SmithKline has publicly called for national
health insurance. Organized medicine is poised to
work toward a plan that gives basic health services to
all Americans. After three years and six studies, the
Institute of Medicine (a part of the National Academy
of Sciences) concluded that our health care system is
unsustainable, and that the US must move toward uni-
versal health care. In short, the factions against provid-
ing health care to all are in decline.

Americans need to create a health care system that
allows everyone an opportunity to receive care. I sus-
pect that, deep down, most Americans believe that
quality health care should be provided for all. While
we may have many differences, the gulf in quality of
care among groups, in the end, will come to be viewed
as unacceptable, and un-American. If we exercise the
Enlightened “general will” over the political opportu-
nities or liabilities, we will be exercising our true politi-
cal authority that can bring about progress in this area.
To stimulate resolution, I am not suggesting that we
don’t need to invest time in the public policy process. I
am suggesting that attention given to the political par-
ties” agenda as a primary strategy is doomed to fail, as
it has in the past.
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Consider for a moment that, if we are “one nation
under God,” and if we agree to respect each others’
inalienable rights, doesn’t it make sense that we all
join in the same health risk pool and work from there?

The issue of health care for all is not about “the
political will” to change that we have heard for
decades. The answer lies fundamentally in “we the
people” communicating the Enlightenment concept of
the general will that we need a system where all
Americans receive basic health care services. The time
to act should not be tied to the political party or an
individual candidate’s calendar. If ever there were a
case and time to exercise our true sovereignty, it is for
this issue, and it is becoming clear that the time is
now!
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